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ESSAY

CLASS ACTION “FAIRNESS”—A BAD DEAL
FOR THE STATES AND CONSUMERS

REPRESENTATIVE JORN CONYERS, IR’

The House of Representatives has repeatedly considered bills that would
expand federal diversity jurisdiction to inclnde clasy aetions in which only
minimal diversity exists berween plaintiffs and defendants. Though three such
Bills have failed, members of Cangress will probably propose another. In this
Essay, Representative John Conyers Jr (D-Mich.) argues that enucting this
legislation would be o mistake. Such a change wenld add to the already heavy
burdens aof the federal court system and would obstruct state courts’ applica-
tion of both the substantive and the procedural law of thefr siates. Expanding
diversity jurisdiction in this manner would impose wnfuir disadvantagey on
class action plaingiffs, threatening suits against the fobacce and firearms in-
dusiries, among others.

Class action procedures establish a mechanism to aggregate claims
against a single defendant, offering access to courts to plaintiffs who would
otherwise be barred because their claims are too small to justify the expense
of a lawsuit. Last vear, the House of Representatives passed a bill thag, if
enacted, would have undercut the very purpose of these procedures by
making # far more burdensome, expensive, and time-consuindng for groups
of injured persons fo mount class action claims.' Though the 107th Con-
gress adjourned before the Senate voted on the bill, in effect killing it,
the issues underlying this legislation are far from dead: even though the
107th Congress was the third consecutive Congress to refuse to enact this
type of bill,? new versions have been introduced in the 108th Congress.?

* Member, United Stales House of Representatives (I-Mich.). Wayne State University,
1957 L.EL.B., 1938. Portions of this Arlicle appeared as Dissenting Views in the House
Committee on the Indiciary's report concerning the Class Action Faimmess Act of 2002,
H.R. 2341, 107th Cong. (2002). See H.R. REP. No. 107-370, at 123-34 (2002). T was the
ranking signatory of the Dissenting Views, Se¢ id. at 134,

' See HLR. 2341, The House Commillee an the Judiclary passed this bill, introduced by
Representative Bob Goodlatte €R-Va.), on March 7, 2062 by a 16-10 vote. See H.R. Rep.
No. 167370, at 22 (2002). The Act passed the House on March 13, 2002 by 233-190 vote.
See 107 Cong, Rec, HB33 (daily ed. Mar. 13, 2002).

ZThe firse bill appeared during the 105th Congress, when the Judiciary Commitice
marked-up and reported out the Class Action Jurisdiction Act of 1998, H.R. 3789, 105th
Cong. {1998). Sge HR. Repr. No, [105-702, at 10 {1598). The full House never considered
that bill, In 1999, after 4 hearing and mark-up, the House Committes on the Judictary re-
ported out, by a 15-12 vote, the Interstate Class Action Jurisdiction Act of 1999, H.R.
1873, 106th Cong. {1999). See H.R. REr. No. 106-320, al 12 (1999}, On September 23,
1999, the House passed House Bili 1875 by a vete of 222-207, but the measure was not
considered on the Senate Boor. See 106 Cong, REC. HES%4 (daily ed. Sept, 23, 1999

3The Class Action Faimess Act of 2003, HR. 1115, 108th Cong. (2003, was intro-
duced on March 6, 2003 by Representative Bob Goodlatte {R-Va ). See 149 Cong. Rse.
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These bills would make # more difficult to enforce fraud, civil rights, con-
sumer health and safety, and environmental laws, to name but a few. They
even go so far as to prevenl stale courts from considering class action
cases that involve only violations of state laws.

The Class Action Fairness Act of 2002, the most recent version of
such legislation.® would have allowed defendants to remove state class
action claims to federal court in cases involving violations of state law
whenever any member of the plaintiff class and any defendant were citi-
zens of different states, a situation known as minimal diversity.’ This
change would have overturned a nearly 200-year-old principle requiring
that all plaintiffs be citizens of different states from all defendants—known
as complete diversity—before a state law case can be heard in federal
court.® Under the Act, only three circumstances would keep a typical
minimal diversity case out of federal court: federal courts would not have
jurisdiction where (1) a “‘substantial majority” of the members of the
proposed class were citizens of the same state of which the primary de-
fendants were citizens, and the claims asserted would be governed pri-
marily by laws of that state (*an intrastate case™); {23 all matters in con-
troversy did not exceed $2,000,000 or the proposed class included fewer

E4035 (dmty ed. Mar. 7, 2003) (statement of Rep. Goodlatie). This hill is similar to the
167th Congress’s House Bill 2341, bat the new bill does not include the following re-
quirements present in the old ene: {1} the disclosure of attorney’s fees, {2) public records,
and {3) a report irom the Judicial Conference of the United States on class action fecs and
scttiements. Compare HR. 2341, §8 3(a}, 7, with H.R. 1115, The Senate’s version of the
new bill, The Clasz Action Fairness Act of 2003, §. 274, 108th Cang. 2003}, was inlro-
duced on February 4. 2003 by Senator Charles Grasstey (R-lowa) and others, See 149
Cong, Rec, $1873 (daily ed, Feb. 4, 2003) (staterment of Sen. Grassley). As introduced,
Senate Bill 274 differed from House Bill 1115 only in that it required dizclosuee of pro-
posed class action settlements to stale and federal officials. Compare 249 Coxg. REC,
S1875 (daily ed. Feb. 4, 2003) éstatement of Sen. Grassley), with H.R, 2341, However, on
April 11, the Senate Judiciary Commitiee reported the hiH favorably with two substantial
amendments. First, the amonnt in conteoversy was increased to $5,000,000. See Washing-
ton in Brief, WasH. Post, Apr. 12, 2003, at A6, The second amendment provided thad
cuse musl rerain in state court if two-thirds of the plaintiffs are from the same state as the
defendant, and it must be removed to federal court if fewer than one-third of the plaintiffs
are feom the same state as the defendant. See James Politi, Senate Moves to Curb Class
Action Lawsuits, FIn. TIMES, Apr. 12, 2003, at 7. 1 cases in which more than one-lhird but
fewer than two-thirds of plaintiffs are from the same state as the defendant, the federal
jndges ko whom the actions would be removed will decide whether to accept removal, See
id. This provision replaced general language thal barred removal when g “substantial ma-
jority” of plaintiffs are not diverse from the defendant. See 149 Cong, REc. 31875 {daily
ed. Feb. 4, 2003) (siatement of Sen. Grassley). While these changes afford some protection
to class action plaintiffs, most cases will stilt be subject 1o remnoval and to all of the atten-
dant problems discussed in this Essay,

+The three recent proposals have been substantially the same. Compare HR. 2341,
§ 4a), with HR. 3789, § 2(a) and H.R. 1875, § 3(a).

*8See HR. 2341, § 4(a).

¢ See Strawbridge v. Curtisy, 7 U.S. (3 Cranch) 267, 267 {1806) (interpreting predeces-
sor o the diversity jurisdiction seatute, 28 LLS.C. § 1332). The Sapreme Court has also
limited opportunities for removal to federal court by holding that the citizenship of un-
named plaintiffs cannet creale the required diversity. See Supreme Tribe of Ben Hur v
Cauble, 255 1.8, 356, 364—66 (1921},
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than 100 members (“a limited scope case™); or (3) the primary defendants
were staies, state officials, or other government entities against whom the
district court may be foreclosed from ordering relief (“a state action
case”}.?

Under the bill, when a suit filed as a class action in state court was
removed 1o federal court, the court would have been reguired to dismiss
it if it did not satisfy the federal class action requirements.’

The Judiciary Committee majority that approved the bill apparently
intended this provision to bar refiling the case in state court as a class
action. The Committee rejected an amendment to the bill offered by Rep-
resentative Barney Frank {(D-Mass.) that provided that if, after removal,
the federal district court determined that a case did not meet the federal
class action requirements, the court would remand the action to the state
court and permit the state court to certify the class under seate law.” The
majority’s refusal to adopt this amendment suggests that it believed the
unamended language would have produced a contrary result, that is, that
denial of certification under federal law would bar certification under
state law Y

The Class Action Fairness Act of 2002 and legisiation like it would
harm both the federal and the state coart systems.!! As a result of Con-

FLR. 2341, § 4(a). The legislation also excluded scourities-related and corporate gov-
erpance class actions from coverage and made a number of other procedueral changes. sach
as easing removal procedures, see id § 5{a)y-(b}, and, where federal courls digmiss class
aetions and plaintiffs later bring them as Individual actions i state court, deeming statates
of limitations tolled for the time the case was in federal court. See id. § 4(a)(2). The bill
also contained a so-called “Consumer Class Action Bill of Rights,” HR. 2341, § 3(a},
which kcladed judicial scrutiny of coupon and other noncash setilements; protection
against a scttiement that would rosult, after payment of attorneys” fees, in 2 net loss to a
class member; protection against discrimination based on geographic location; prohibition
of class representatives’ receiving # greater share of an award than other class members;
and "plain English” requirements. See id. It failed, however, to do anything at all to ad-
dress one of the greatest consumer abuses to occur in class action lawsnits: “sweetheart™
deals, which pay off one class to eradicate fidure claims that are not vel before the courl.
For exuinple, a federal couri in New Jersey approved a settlement profecting the defendant
insarance company from all foture claims related ro any deceptive sales practice, even
though the final version of the complaint charged only three specific types of deceptive
sales tactics. See fn re Prudential Ins. Co. of Am, 3ales Practice Litigation, 145 F.3d 283,
326 (3d Cir. 1998) {affirming approval of (ke settlement).

i See HR. 2341, § 4(a).

*See HR. REr. No. 107-370, at 22-23 {2002}

1 See Fax v. Standard Oil Co. of N.J., 294 U.S. 87, 96 (19335 {describing the fact that
Congress rejected an amendrment 1o 4 bill that would have exciuded gas stations from the
definition of “store™ as “a circumstance to be weighed along with others” in favor of inter-
preting the unamended bill, subsequently enacted, to include gas stations within the
definition of “store™). See aise Gambardellz v. G. Fox & Co., 716 E2d 104, 109 n.5 {2d
Cir. 1983) {fellowing Fox in similar simation); Donovan v, Hotel, Motel and Rest, Em-
ployees and Bartenders Union, Local 19, 766 F2d 539, 534445 (9th Cir. 1983} (same);
Nat’l Automatic Laundry and Cleaning CoancH v. Shuliz, 443 F2d 689, 706 (D.C. Cir.
1971} (reaching the same conclusion in similar sisuation without reference o Fox).

" See infra Part |,
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gress’s increasing propensity to federalize state crimes,'” the federal courts
are already facing a dangerous workload crisis.”® Bringing resource-
intensive class actions into federal court would further aggravate this
problem. At the samme time, if these cases refurn to staie court because
federal class certification is denied,'” the legislation would apparently
permit only case-by-case adjudication of many similar claims, draining
away precious stale court resources.

House Bill 2341 and other legislation like it would also obstruct state
faw.”® It would prevent stafes from implementing both their sabstantive
fort law and their procedural class action law. In the case of procedural
iaw, this change would harm plaintiffs disproportionately because many
states have chosen to grant class action certification more frequently than
has the federal government.'¢

Before considering a fourth version of this legislation, the House
should insist on receiving objective and comprehensive data justifying the
proposed intrusion into state court jurisdiction. Currently, no such data
exist.” In short, the changes to class action adjudication that have been
proposed have little evidence in their favor and offer numerons reasons
for judges, consumers, and legislators to call for their rejection.

2 Spe Sara Sun Beale, Reporter’s Draft for the Working Group on Principles to Use
When Considering the Federalization of Criminal Law, 46 Hastinas LJ. 1277, 1278-82
(1995},

1 See infra text accompanying notes 20--25.

¥ See H.R. 2341, § 4{a).

¥ See infra Part 1L

1 See infra text accompanying notes 75-8%,

¥ The most comprehensive study completed was the 1994-95 Federal Judicial Center
review of class actions, which rebutted claims that class actions constituted frivolous
“strike™ suits and that atiorneys were wnreasonably bencfiting from ¢lass action cases. See
WILLGING, BF ab., FEp. Jup. Crr., EMpirical S1Upy oF CLass Acrions 1w Four Fep-
BRAL DISTRICT CoURTS: FiNAL REPORT To THE ADVIsSORY COMMITTEE ON Crvie Rures 96
{1996). The other studies cited by supporlers of class action legislation are incomplete and
inconclusive. The Stateside Associates study cited in the congressional testimony of repre-
sentatives af Ford Motar Company and the United States Chamber of Commerce, see Mass
Torts and Class Action Lawsuits: Hearing Before the Subcomm. on Couris and Intellectual
Property of the House Comm, on the Judiciary, 105th Cong. 100 (1998) [hereinafter Masy
Tores and Class Acrion Lawsuirs) (prepared statement of fohn W, Martin fr., Vice President
General Counsel, Fard Motor Co.); id. at 133-34 (prepared statement of John B. Hen-
dricks, President, Alabamma Cryogenic Engineering, Inc., represeniing Chamber of Com-
merce of the U.5.), covered oaly six Alabama cobntics. See STATESIDE ASS0CIATES, CLASS
ACTION LAwWSUrTs v State Courrs: A Case STuny of ALasaMa {1998), reprinted in
Mass Torts and Class Action Lawsuits, supra, at 140. A more recent study conducted in
part by Stateside Associates evaluated jus three counties: one each in Florida, llinvis, and
Texas, See John H. Beisner & Jessica Davidson Miilker, They re Making a Federal Case Out
af It ... in State Court, 25 Harv. 11, & Pus. Por'y 143, 15859 (20601},
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1. ExpaANDING DIVERSITY JURISDECTION UNNECESSARILY BURDENS THE
FEDERAL AND STATE COURT SYSTEMS

The Class Action Fairness Act of 2002, House Bill 2341, and other
measures like it would burden both the federal and state court systems by
increasing the number of class action cases heard in the former and the
number of individual suits heard in the latter. Proponents of this legisla-
tion argue that enduring these hardships is the only way to protect defen-
dants against biased local courts, but the Constitution provides other
methods for guarding against the few vestiges of parochial prejudice that
remain with us today.

Expanding federal diversity jurisdiction to include more class ac-
tions will inevitably result in a significant increase in the federal courts’
workload, Class action cases require more money and attention than al-
most any other type of litigation.'® If more of these cases moved to the
federal system, addressing them “could require substantial additional
Federal resources.””® The workload problem in the federal courts is cur-
rently at an acute stage. The most recent available statfistics, covering
2001, indicate that federal district courts are seeing 377 civil filings per
authorized judgeship each vear.® This figure underestimates the problem,
because it includes all anthorized judgeships, ignoring the fact that many
remain unfilled ?

Chief Justice Rehnquist has criticized Congress and President Clinton
for exacerbating the courts’ workload problem with legislation that
brought more cases into the federal system.” If the trend continued, he
said, “just filling the vacancies [on the courts}] will not be enough. We
will peed additional judgeships.”® Even Judge Richard A. Posner, who
believes federal courts have responded well to their growing caseload,®
describes the courts today as “a defending army that has used up all its
ammunition repelling an attack and is nervously waiting to see whether

" See Letter from L. Anthony Sutin, Acting Assistant Attorney General, U5, Depart-
menl of Justice Office of Legislative Affairs, to Representative Howard Coble, Chairman,
Subcommiltes on Courts and Intellectual Property, House Judictary Commmittee I (June 138,
1998} (on file with the House hndiciary Committee Democratic seaff),

¥ Id oat 1.

® Seg 2001 Fupicisl BUSINESS oF UIMITED STATES COURTS, ANN. REP. OF THE DIREC-
TOR OF THE ADMINESTRATIVE OFFCE OF THE UNITED S1a1Es COURTS 21 (2001).

2 As of April 11, 2003, Afty judicial seats were vacant, accounting for nearly six per-
cent of federal judicial positipns. Office of Legal Policy, 11.8. Dep’t of Justice, Judicial
Nominations, «f http://wvwwusdoj.goviolpfedicislnominations htm {last visited Apr. B1,
2003},

2 See Chief Justice William Rehnguist, Is Federalism Dead?, Address Beiore the
Amerivan Law Institute (May 11, 1998), in LEGAL Tivzs, May 18, 1998, at 12,

B,

* See RycHArD A, Posnsx, Tas Feperar Courts: CHALLENGE AND REFORM Xiii
(1996) {noting “ft]he success of the federal courts in coping with a caseload that ten years
age  would have thought whelly crippling™).
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the attack will be renewed.”” There can be no doubt that expanding fed-
eral jurisdiction throagh House Bill 2341 would have brought a new on-
slaught of cases to federal court.

In addition o its impact on the federal courts, House Bill 2341 would
also burden state courts. In cases where the federal court fails to certify a
class action, the legislation apparently prohibits states from using their
own class action procedures to resolve the underlying state causes of ac-
tion.® It is important to consider the context in which this legislation
would apply. Imagine that a class action suit has been filed in state court
involving numerous state law claims, each of which, if filed separately,
would not be subject to federai jurisdiction.”” The defendants remove the
case to federal court because there is minimal diversity between them
and the plaintiff class, and the federal court denies class certification un-
der the federal rules. Because the minimal diversity rules of House Bill
2341 would apply only to class action cases, the federal court no longer
has jurisdiction and the case retumns to state conrt® As a result, hun-
dreds, if not thousands, of potential new cases will be unleashed because
plaintiffs apparently would not be able to seek class certification under
state law.?

Arguments by proponents of the Bill that undermining both state and
federal courts in these ways is justified becaase state courts are “biased”
against out of state defendants in class action suits™ lack foundation. First,
the Supreme Court has made clear that state courts are constitutionally
required to provide due process and other fairness protections to the par-
ties in class action cases. In Phillips Petroleum Co. v. Shutts,” the Su-
preme Court held that in class action cases, state courts must ensure that
{1) the defendant receives notice and an opportunity to be heard and par-
ticipate in the litigation, ¢2) an absent plaintiff is provided with an op-
portunity to remove himself or herself from the class, (3) the named
plaintiff at all times adequately represents the interests of the absent class
mesbers, and (4) the forum state has a significant relationship to the
claims asserted by each member of the plaintiff class.® Federal courts

* Id. ae 187,

¥ See supra text accompanying notes %10,

¥ See 28 (1.5.C. § 1332(a) (Supp, 2002),

# See Class Action Fairness Act of 2002, H.R. 2341, § 4a), 107th Cong. (2062},

P See supra lext accompanying notes %-10.

* See, eg., HR. 2341, § 2@)(5}b) (finding ibai county and stale courts “sometimes
actf ] in ways that demaonstrate bias against out-of-State defendants™); Victor B, Schwartz
et al., Federal Courts Should Decide Interstate Class Actions: A Call for Federal Class
Action Diversity Jurisdiction Reform, 37 Harv. 1. ox LEGIS. 483, 484 {2000) (“State courts
often express bias against oul-of-state corporate defendants .. . )% It is worth noting that
any claim that state eourts are biased as compared 10 federal courts is in fact a charge that
state court judges are biased because in both state and federal conrt juries are derived from
citizens of the state where suit is brought,

M ATI LS, THT (1985).

3 Qee id at 80610,
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already have ways of exercising oversight if state courts fail in these du-
ties.* Most critically, federal courts need not grant state court decisions
full faith and credit where parties do not receive the due process required
in Shutts; that 15, they can allow defendants to launch collateral attacks in
federal court against judgments awarded in such cases.™

Second, the assumption that out-of-state defendanis will be victims of
prejudice in state courts—-the principle underlying diversity jurisdiction™—
may have been valid once, but it is no longer. Today many farge businesses
have a substantial commercial presence in more than one state, through
factories, business facilities, or employees. If General Motors or Ford
were to be sued by a class of plaintiffs in Ohio, where they have numer-
ous factorics and tens of thovsands of employees.® it does not seem rea-
sonable to expect them to face any great risk of bias simply because their
principal places of business are in Michigan and they are incorporated in
Delaware.* Nevertheless, under the proposed class action legislation,
these hypothetical cases would be subject to removal by the defendant to
federal court.® The Judicial Conference recently determined that fear of
local prejudice by state courts was no longer justified and that keeping
the federal judiciary’s efforts focused on federal questions was a more
significant issue.” The Conference’s conclusion prompted Congress to
cot back diversity jurisdiction by increasing the amount in controversy
needed before a federal court can hear a diversity case from $50,000 to
§75,600.%

Moreover, interest in limiting diversity jurisdiction is not new; calls
10 do so date back at least to the 1920s.% This interest has grown as fears

1 8ee Mark C. Weber, Forum Allocation in Toxic Tort Cases: Lessons from the To-
bacco Lidgatlion and Other Recent Developments, 26 WM. & Mazy EnvTL. L. & PoL'y

¥ See id at 1115,

¥ See A, Law INST,, STUDY OF THE DIVISION OF JURISDICTION BETWEEN STATE AND
Fenerar, Courrs 1O {1969).

*Tim Weiker, State Feels Weighs of Retailer in Many Wayvs, CoLuspus DISPATCH,
Mar, 30, 2003, a¢ 1G (noting that General Motors hag approximately 24,080 emploveas in
Ohioy; Christopher Jensen, New-Car Sales Downshift in NE Ohlo, PLAIN DEALER, Jan. 22,
2003, at C4 {noting that Ford has approximately 10,000 employees in northeast £hio).

¥ Se¢ Grimes v. General Motors Corp,, 203 E Supp. 2d 1292, 1292 (M.I. Ala. 2002}
Ford Motor Co. v. Meredith Motor Co., Tne., 257 F.3d &7, 6869 (1s¢ Cir, 2001). Similarly,
if the Walt Disney Corporation—headguartered in California and incorporated in Dela-
ware, see Walt Disney Clo. v. Nelson, 677 Se. 2d 400, 402 {Fla. Dist. Ct. App. 1996), and
one of Florida’s largest employers, see Robert Fohnson, Disney Curs Workers' Howrs;
Schedules Trimmed, OrLANDO SENTINEL, Feb. 21, 2003, at C1 (roting that Disney World
has 54,000 employees in central Florida)—were to face a class aclion brought by a class of
plaintiffs in a Florida court, it would make little sense 1o involve the federal courts becanse
of a concern for local prejudice,

#® See HR. 2341, § 5(3).

¥ See TRE Funtciat. ConNEERENCE oF THE U.S., LONG RaNGE PLAN FOR THE FEDERAL
Courts 30-3| recommendation 7 {1993).

# See Federal Courts Improvement Act of 1996, Pub. L. No. 104-317, § 205{a), 110
Star. 3847, 3850 {codifted at 28 11.5.C. § 1332(a} (Supp. 1998%).

4 See Felin Frankfurter, Distribution of dicial Power Between United Siafes and
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of local court prejudice have subsided® and concerns about diverting fed-
eral courls from their core responsibility—deciding federal questions—
have increased.® More than three decades ago the American Law Institute
concluded that “none of the significant prejudices that beset our society
today begins or ends when a state line is crossed”™ Tn 1978, the House
passed legislation that would have abolished diversity jurisdiction.® The
maost recent Federal Courts Study Committee report on the subject con-
cluded that local bias was no longer a compelling justification for retaining
diversity jurisdiction.® The Committee concluded that diversity jurisdic-

"q47

tion should be eliminated, with only “narrowly defined exceptions.

Stare Conrts, 13 CorNELL L3 499, 523 {1928),

4 As Judge ). Skelly Wright wrote, his and other federal judges® suspicions of state
courts in the sarly postwar years were driven by the fact that “if one examined the judg-
ments of state courts anywhere during the first hall of this century, and even a liitle be-
yomd, the trempet of liberty would seldom be heard, especizlly on behalf of the poor, the
unpopular, and the unconventional.” See ¥, Skelly Wright, fn Praise of State Courts: Con-
Fessions of & Federal Judge, 11 Hastiegs ConNsT. L.Q. 165, 173 (1934},

43 See FED. Counrts STUBY Coma., REPORT OF Tur FEDERAL CoUrts STUDBY Com-
MITTEE 33 (Apr 2, 1990) (“One pumpose of these recommendations 18 to improve the fed-
eral eourts’ capacity to resolve disputes that most need federal court attention by relieving
them of some functions that involve federal rights or interests only marginally if af all”™)

# Spe AM. Law INstT., supro note 33 at 99, 106,

“ See 124 Cone. Rec. HS008-09 (daily cd. Feb. 28, 1978) (approving Housc Bill
8622, a bill for “the abolition of diversity of citizenship jurisdiction in federal courts™).
The legislation was not considered in the Senate. For more information on the bill, see
generaily HR. Rep, No, 93-893 (1978).

# Fan. Coures STupy CoMM., supra note 43, at 40,

T 1d. at 39. For calls to reduce or eliminate diversity jurisdiclion, see HENRY I
FriENDLY, FEDERAL JURISDICTION: A GENERAL VIEw 140-30 (1973); Rossrr H. Jack-
S0K, THE SUPREME COURT IN THE AMERICAN SYSTEM OF (GOVERNMENT 38 (1935} Georpe
W. Rall. Revision of Federal Diversity Jurisdiction, 28 T, L. Rev. 356, 37778 (1933);
Robert H. Bork, Dealing wilh the Overload in Article III Courls, Address at the National
Conference on the Causes of Popular Pissalisfaction with the Administragion of Jusiice
(AprH 1976}, in Addresses Delivered at the National Conference on the Causes of Popular
Dissatisfuction with the Adminiavration of Justice, 76 FR.ID. 231, 236-37 {1976 M.
Caldweli Butler & John D, Bure, Diversity in the Court System: Lel's Abolish {1, 11 V&, B
Az’ 1, 4, 9 (1985Y; Frank M. Coffin, Judicial Gridiock: The Case for Abplishing Diver-
sity Jurisdiction, 10 Brookings Rev. 34, 34 (Winter 1992); David P. Currie. The Federal
Courts and the American Law Institute, 36 U. CHI L. Rev. 1, 6 {1968); Wiifred Feinberg,
Is Diversity Jarisdiction an Idea Whose Time Has Passed?, 61 NJY. 31, B.J. 14, 14 {1989},
Elmo B. Hunter, Federal Diversity Jurisdiction: The Urnecessary Precawtion, 46 UMKC
L. REv. 347, 355-56 (1978); Robert J. Sheran & Barbara Isaacman, Stare Cases Belong In
Stare Courts, 12 CrElouTON L. REvV, 1, 68 (1978); Clement E Haynsworth Jr., Book Re-
vigw, §7 Harv. L. Rev, 1082, 1089 (1974) (endossing Judge Friendly's proposal to abolish
diversity jurisdiction).

Ironically, during the 105th Congress, the Republican leadership was extolling the
vigtues of state conrty in the contex) of their efforts o Umit habeas corpus rights, which
permit individuals to challenge unconstimtional state law convictions in federal court. At
that time Representative Henry Hyde {R-T11.), then Chairman of the ludiciary Committee,
said:

{ simply say the State judge went to the same law school, studicd the same law
and passed the same bar exam that the Federal judge did. The only difference is
the Federal judge was beller politically connected and became a Federal judge.
But | would suggest , . . when the judge raises his hand, [in] State court or Federal
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The expansion of diversity jurisdiction promoted by the supporters
of House Bill 2341 ignores decades of scholarly and judicial thonght. It
addresses problems of bias long since overcome and exacerbates prob-
lems of overcrowding that are very much with us.

II. ExpanDInG DHVERSITY JURISDHCTION WOULD OBSTRUCT STATE LAw

In addition {0 these administrative problems, Hoase Bill 2341 would
have created constitutional difficulties. It wounld have obstracted state law
in both procedural and substantive areas, apsefting the fragile balance
required by our federal system,

Proponents of House Bill 2341 and similar legislation argue that federal
courts should have jurisdiction over more class actions because many of
these cases, such as those claiming huodreds of millions of dollars
against national corporations, affect interstate commerce and, thegefore,
issues of national concern.® These arpuments overlook the fact that
where class actions are based in tort—as some of the most frequently
scrutinized class actions are—they also raise significant issues of state
law. Tort law is one of the classic concerns of state common law,* and
doctrinal “differences from one state to another are not mere matters of
detail, but affect basic issues of duty, standard of care, causalion,
affirmative defenses, and recoverable damages”® In tobacco suits, in
particular, issues such as the significance of an alleged tortfeasor’s failure
{0 warn. a victim's assumption of risk, comparative negligence, and mar-
ket-share liability are likely to arise, and states have widely different
views on each of these matters.® Allowing each state 10 apply its own
law comports with basic federalism principles and allows the states to
serve as laboratories of law, testing different approaches and comparing
the results. ¥

court, they [sic] swear to defend the U.S. Constitution, and it is wroung, it is unfair
{o asswine, ipso facto, that a Stale judge is going to be less sensitive to the law,
Fess scholerly in his or her decision than 2 Federal judge.

142 Cong. REC. H3684 (daily ed. Apy. 18, 1999},

4 See, e.g., LR Rer. No. 107-370, at 7 (2002}, Beisner & Miller, supre note 17, al
151 Schwartz ot al., supra note 30, at 486,

* See Roger Trangsrud, Federalism and Mass Tort Litigarion, 148 U. Pa. L. Rev.
2263, 226568 (2000}

* Roberl A, Sedler & Aaron D. Twerski, State Choiee of Law in Mass Tort Cases: A
Response to ‘A View from the Legislature” T3 Mara. L. Rev, 625, 629 (199403,

5 See Mark C. Weber, Tharks for Not Suing: The Prospects for State Court Class Ac-
tion Lizigation over Tobacco Injuries, 33 Ga, L. Rev. 979, 1016-20 (1999}

32 See New State lee Co. v, Lisbmann, 283 1LS. 262, 311 (1932) (Brandeis, 1., dis-
senting) ("It is one of the happy incidents of the federal system that a single couragenus
State may, if iy citizens choose, serve as a laboratory; and try novel social and economic
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Advocates of expanding diversity jurisdiction reply that federal courts
regularly interpret state law when they decide diversity cases.™ In fact,
however, federal courts sitting in diversity do something slightly but signifi-
cantly different from what state courts do. When federal courts decide
diversity cases, they try to determine what a state court would decide if
faced with the same question * “reducing their role in legal development
from making law to forecasting it.”* Because these forecasts do not carry
the force of law beyond the cases in which they are issued, state courts
subsequently presented with the same issues have the authority to disre-
gard them and reach their own conclusions.® One difficulty with federal
forecasting, especially when state law is unsettled, is that federal courts
may simply make mistakes:™ federal courts have even been known to
make mistakes in favor of plaintiffs, expanding liability where state
courts later contracted it.® A related difficulty is that, until a state court
rules on the same issue in a subsequent case, no one knows whether a
federal court sitting in diversity was right or wropg in its application of
state law-—a question of law, which could have been resolved if a state
court had decided the case, remains open.” Worst of all, because of the
difficulties of predicting how a state court will decide a question, federal
judges put “laborious, often onerous| 1™ efforts into reaching these ande-
sirable results.*”

House Bill 2341 and similar measores wouid obstruct state law even
in some consumer profection cases that are not class actions. For in-
stance, some states have laws that protect consumers by prohibiting de-

# See Beisner & Miller, supra note 17, at 133,

IaMes W, MOORE BY AL, 17A MoOORE'S Frosral Pracrics Crivin, § 12422 (3d
ed. 1997 (“When state law is unsettled, the federal court must attempt to predict how the
state’s highest courl weuld rule i confronted with the issue™) {citing Commissioner of
Internal Revenue v. Estate of Bosch, 387 U.5. 456, 465 (1967); Bernharde v. Polygraphic
Co.. 350 U.S. 198, 205 (1956)). For data suggesting that federal conrts may be violating
this doctrine and thereby exacerhating the problems with diversity jurisdiction, see Pos-
NER, supra note 24, at 218 ibL.7.2.

* Mark . Weber, Complex Litigarion and the Stare Courrs: Constitutional and Prac-
tical Advantages of the State Forwm aver the Federal Forum in Mass Tort Cases, 21
Hastings Const. L.Q. 215, 224 (1994},

% See Moore v, Sims, 442 1.5, 415, 428 (E979) (observing that a federal cowrt’s inter-
pretation of state law “is not binding on state courts and may be discredited at any tme™);
Diginet, Inc. v. Western Union ATS, Inc., 958 F2d 1388, 1395 (7th Cir. 1992} (Posner. 1)
¢“Stute courts are not bound by federal courls” interpretations of state law.”); Peterson v. U-
Haul Co., 409 F.2d 1174, 1177 (8¢h Cir. 1969 ("In a diversity cage peither this Court nor

the District Court make any declarations of law. . . . Federal court decisions in diversity
cases have no precedeniial value as stale law and only determine the issues between the
parties.”).

3t See Weher, supra note 55, ae 230--31 (describing sexle court decisions that federa
courts probably would not have predicted).

% Seeid. ud 231 n. 101,

% See }. Skelly Wright, The Federal Courts and the Nature and Quality of State Law,
13 Wayne L. Rev, 317, 322-23 (1967) {citing examples).

®Id ay 321




2003] Class Action “Fairness”™ 303

ceptive business practices.” These laws may be enforced by the state at-
torney general or, if the state attorney general does not act, by state citi-
zens.® The Bill might have forced such cases inte federal court because
plaintiffs in them represent the interests of the “general public,” the lan-
guage in House Bill 2341 that would have triggered the new diversity
rule.® For the same reason, the Bill might have reached some claims filed
by municipalities, such as the city of Newark’s suit against gun makers,
distributors, and retailers now pending in state court in New Jersey.® The
state appellate court has let stand the city’s claims of negligence and
creation of a public nuisance,® but removal to federal court under House
Bill 2341 would have been fatal: a federal district court in New Jersey
dismissed similar ¢laims and was affirmed by the Third Circpit.®

House Bill 2341 would not only have obstructed the application of
substantive siate tort law, if would also have stripped siate courts of their
ability to use the class action procedure.® As the Conference of Chief
Justices stated, an earlier version of the legislation il essence would have
“unilaterally transfer[ed] jurisdiction of a significant category of cases
from state to federal courts” and achieved a “drastic” distortion and dis-
ruption of fraditional notions of federalism.®

The Supreme Court has found that efforts by Congress 10 dictate state
court procedures implicate important Tenth Amendment federalism con-
cerns. For example, in Johnson v, Fankell,” the Coort reiterated what it
termed “the general rule” that, because states should maintain control
over procedures in their courts, “Federal law takes State courts as it finds
them,” By blocking claims that are denied class certification in federal

o See, ez, CaL. Crv. CobE §§ 17301784 (West 1998 Micr. Costr. Laws § 445.901-
822 (2001,

S1CAL. Crv. Cobe §§ 17801781 (West 1998);, MicH. Comp. Laws §§ 445 907(6)c),
445.911{3) (200},

* See HLR. 2341, § 4(a). Representatives Zoo Lofgren (D-Cal.) and Adam Schff (-
Cal.) introduced an amendment to limit the bill to affect only consumer class actions. See
HR. Rep. No. [167-370, al 95-97 (2602). The House Judicizry Committee rejected this
proposal 11 to F7, See id. at 107, Like the majority’s rejection of Representative Frank's
amendment, this vote sugeests that House Bill 2341 was indeed intended to bar individual

H See Megun Rhyne, Suit Against Gun Makers Goes Forward, Nar'L LJ., Mar. 24,
2003, at BL,

" See Yames v. Arms Tech., Inc., 2003 WL 942781, at *§ (N1 Super. Ct. App. Div,
Mar. 11, 2003).

% See Rhyne, supra note 64, al Bl {describing Camden County Bd. of Chosen Free-
holders v. Beretta 11.5.A. Corp., 123 F Supp. Xd 245 (DN, 20000, aff 'd, 273 F3d 536
(32 Cir. 2060

 See supra texl sccompanying notes 9-10.

% Letter from Chief Justice David A. Brock, President of the Conference of Chief Jus-
nices, k0 Representative Heary 1. Hyde, Chairman of the Committee on the Judiciary 1
(Tuly 19, 1999} {on fite with the House Judiciary Committee Democratic staff).

MS520 0.8 911 (1997,

®id, at 919 (quoting Henry M. Hart, Jr, The Relations Between State and Federal
Law, 54 CoLum, L. Rev. 489, 508 (1954)) (holding that federal law did not preempt Idaho
procedural rules) {internal guotation marks omitted).
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court from being re-filed as class actions in state court, House Bill 2341
would not have left state courts as it found them but instead would have
effectively prevented them from hearing one form of case. Professor
Laurence Tribe has argued that the principle described in Fankell applies
to this type of legislation, testifving before Congress that it “would raise
serious guestions” of federalism.™

State rules governing class actions often differ dramatically from
federal rules. These differences do not indicate bias in favor of class ac-
tion plaintiffs, as proponents of House Bill 2341 argue™: state courts fre-
quently refuse to certify class actions.™ Like differences among states’
tort laws, differences among states—and between the states and the fed-
eral government—in law governing class actions are the result of legisla-
tive and judieial choices that the federal government must respect.

Class actions filed in federal court must meet the requirementis of
Federal Rule of Civil Procedure 23.™ Under the carrent versioa of the
ruje, all class actions must meet each of four primary requirements:

(1) the class is s0 numerous that joinder of all members is im-
practicable, {2) there are questions of law or fact common to the
class, (3) the claims or defenses of the representative parties are
typical of the claims or defenses of the class, and (4) the repre-
sentative parties will fairly and adequately protect the interests
of the class.”

Every class action must also meet one of three secondary requirements.”™
These are generally viewed as establishing three categories of class ac-
tion. The first category includes actions in which litigation of individual
suits hy or against the proposed class members would risk creating “in-
consistent or varying adjudications,” or would dispose of other members’

" The Global Tohaceo Settlement: Hearing Before the Senate Comm. on the Judiciary,
105th Cong. 165 (1997) (statement of Laurence H. Tribe, Tyler Professor of Law, Harvard
Law School).

* See Schwartz et al., supra note 30, at 484,

™ See generally Linda S. Mullenix, Abandoning the Class Action Skip: Is There
Smoother Suiling for Class Actions in Gulf Waters?, 74 'FoL. L. Rev. 1709 (2000} {arguing
that courts in Alabama, Louisians, and Fexas are becoming more hostile to class action
certification); Melodie €. Hahn, Comment, Smokers” Chances of a Fair Fight against the
Tobaceo Companies Go Up in Flames: A Study of Philip Moxris v. Angeletti and ity Effect
on the Viability of Class Action Lawsuits in Maryland Tobocco Litigation, 31 U, BacT. [,
Brv. 103 (2001) {arguing that certification of plaintiff classes suing tobacco~-indusiry de-
fendanis is nearly impassible to obtain in Maryland state counrts). Feders! district courts
have certified their share of inappropriate classes, and the Supreme Court has established
some of its mosi significant precedents by seriking down their certifications. See Ortiz v,
Fireboard Corp., 527 U8, 815 (1999); Amchem Products, Inc. v. Windsor, 521 U8, 591
(19975,

" See FEp. R. Crv, B, 23,

™ Id. a€ 23(a).

" See id. at 23(b).




506 Harvard Journal on Legislation [Vol. 40

the costs of notice.® Because the median noticing costs are in the six-
figure range in some federal districts,” looser notice requirements make
class actions available to a wider group of citizens in state conrt than in
federal court. In another example, Indiana grants class action certification
more freely than federal courts in the Seventh Circuit do.® In still another
example, Ohio courts evaluating whether Ohio’s equivalent to a 23(b)(3)
claim meets the predominance requirement have focused on the ability of
a c¢lass action to permit people with small claims to have their day in
courl, an approach friendly to class claims.®

In the substantive law of tort and the procedural law of class actions,
proposals to expand diversity jurisdiction would intrude on the powers
and responsibilities of the states. This intrusion would, in most cases,
redound to the detriment of plaintiffs because of the choice many states
have made to establish easter certification requirements than those of the
federal government,

1L ExpanmiNG DIVERSITY JURBSDICTION WOULD RESTRICT L1ABILITY
ACTIONS IN a BRrOAD RANGE OF CASES

Even where state law is similar to federal law, House Bill 2341 and
legislation like it would harm class action plaintiffs by allowing defen-
dants to bring their cases into federal court. Litigating in federal court is
more expensive than in state court.” Given the backlog in the federal
courts angd the fact that federal courts are obligated to resolve criminal mat-

® See, e.g., 4. at 136, 427-28 (quoting D.C. Super. Cr. R. Cv. P 23.TEey(3%: NI R.
Caiv, P 4:32-20b3),

5 See WILLGING BT AL, supro note 17, at 48,

¥ See STATE SURVEY, supra note 80, at 214 (discussing Szabo v. Bridgeport Machines,
Inc., 249 F3d 672 (7th Cir. 2001 See alse id, a1 2537 “Kansas courts have broader
authority to change an individual petition €0 & clags sction than is allowed under FR.CP,
23

¥ See id. at 498 {citing Hamilton v. Ohio Savings Bank, 694 N.E.2d 442 (Ohio 1998)).
Loosening of predominance requitements in stele courts is particularly significant wheyn
compared 10 recent tightening of those requirements in federa] courts. See, e.g.. Amchem
Products, Inc. v. Windser, 521 U5, 391, 622-24 (1397} {holding that the “benefits [puta-
Uve class members] might gain from the establishmenl of a prand-scale compensation scheme
... i3 not pertinent to the predominance Inquiry” and that putative class members® expo-
sure to asbestos supplied by defendants did not fulfill the predominance requirement,
“{gliven the greater mimber fand significance} of guestions peculiar to the several catego-
ries of class members. and to individaals within each category™): Castano v. Am. Tobacco
Co., 84 E3d 734, 744 Sth Cir. 1996) cholding that in considering predominance, coust
must look bevond the pleadings 10 “the clamy, defenses, relevant facts, and applicable
substantive law™); fr re Am. Med. Sys., Inc., 75 E3d 1069, 1085 (6th Cir. 1996) (holding
that predominance requirement is not met by putative class of plaintiffs who used penile
prostheses manafaciured by the same company because “the prodects are different, each
plaintiff haz a unigue complaint, and each reccives different information and assurances
from his treating physician™).

¥ See Class Action Fairness Act of 2001 Hearing Before the House Comm. on the Ju-
dicigry, 107th Conp. 38-39 (2002) (prepared statement of Andrew Friedman, Partner,

Lo EN VoY
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ters before civil matters where doing 30 is reasonable,” even when plain-
tiffs are able to certify a class action in federal court, it will take longer
to obtain a trial on the merits than i would in state court. These effects
would harm plaintiffs disproportionately because of the nature of the
claims class actions allow; those lodged collectively by many people who
have suffered small injuries. Because their potential return is so small,
these are precisely the people who will be deterred by procedures that
require more time and money.

The vague terms used in the legislation may alse work to the disad-
vantage of plaintiffs. The terms “substantial majority” of plaintiffs, “pri-
mary defendants,” and claims “primarily” governed by a state’s laws™ are
new and undefined, with no precedent in the United States Code or case
law. It wili take many years of conflicting decisions before these critical
terms can begin to be sorted out. The vagueness problems will be par-
ticularly acute for plaintiffs: if they goess incorrectly regarding the meaning
of a particular phrase, their class action could be permanently preempted
and barred.® If, however, a defendant guesses wrong and jurisdiction
does not lie in the federal courts, the defendant will be no worse off and
will have benefited from the delays caused by the failed removal motion.

The cases affected by this legislation range from consumer fraud and
health and safety to environmental and civil rights actions. Take, for ex-
ample, the numerous class action lawsuits filed across the country against
Bridgestone/Firestone Incorporated and Ford Motor Company claiming
that the companies’ negligence led to the production and use of tires that
cansed roll-over accidents,® As discussed above, certification of the pro-
posed classes in these cases could be more difficult under federal law.®
Some federal courts have already denied class standing in tire cases upon
a finding that the proposed class conld not meet Rule 23(b)3)’s pre-
dominance requirement.” This fact is particularly troubling when the
suits arise in stales that have more flexible certification requirements,
such as California.” where it is estimated that more than 150 cases are
pending against Bridgestone/Firestone.” California has a much less re-

" See Speedy Trial Act of 1974, 18 U.S.C. § 3165(b) (2000).

“HR. 2341, § 4.

# See supra text accompanying noles 9-16.

* See Barnaby L Feder, Unwsual Line of Business for Lowyers, NJY. Times, Aug. 16,
2068, at C1,

¥ See supra text accompanying notes 72-89.

% See, e.g.. In re Bridgestone/Firestone, Inc,, 288 F3d 1612, 1018 (Tih Cir. 2002}
("Becawse these claims must be adjudivated under the law of so many jurisdictions, a sin-
gle nationwide class is not manageable. . . . [Wle add that this tigation is not manageable
as a class action even on a statewide basis™y; Feinstein v. Firestone Tire and Rubber Co.,
535 E Supp. 595 (B.C.N.Y. 1982).

¥ Se¢ supra text accompanying note §0,

% See Christopher Whalen, Consumers Turn to Tricd Lawyvers, INSIGHT ON THE NEws,
Sept. 2, 2002,
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strictive requirement for “permissive joinder” than the federal system does,”
as well as addifional statutes providing more procedural options for
bringing class actions.'® Even if the federal courts ultimately remand the
cases back to state court—and many have because plaintiffs failed to
meet diversity, amount in controversy, or federal question requirements!®-—
the delay and its attendant costs could be debilitating for plaintiffs.

House Bill 2341 wounld also allow tobacco companics to remove
state class actions invelving state causes of action to federal court, In
fact, since the major tobacco companies are all domiciled in states where
class actions are not being brought, minimal diversity as reguaired by this
Bill'* will always exist between the plaintiffs and tobacco companies.
The Bili, therefore, wounld have effectively granted the tobaceo industry a
free pass to federal court, where it would be much more difficull for
plaintiffs to prevail in class action cases.'®

% See Car. Crv. Proc. CoBE § 382 (West 2003) (ullowing for ¢lass action status
“when the guestion is one of a comman or general interest, of many persons, of when the
parfies arg numerous, and it is impracticable to bring them all before the court, one or
more may sue or defend for the benefit of all™).

¥ See Cat. Civ. Cobe § 1781 (West 2003); Car. Bus. & Prof, Cong § 17204 (West
2003,

Oct. 18, 2000); Dorian v. Bridgestone/Firestone, Ine., 2000 WL 1570627, at *1-*4 (E.D.
Pa. Oct. 19, 20000 Lennon v. Bridgestone/Firestone Inc., 2000 W1 1570645, at *1—*4 (5.1,
Pa. Oct. 19, 2000% Beatty v. Bridgestone/Firestone, Inc., 2000 WL 1570590, at *1—*3 (E.D.
Pa. OQct. 19, 2000); Miller v. Bridgestone/Firestone, Inc., 2008 WL 1570732, at *1-%4 (E.D,
Pa. Oct. 19, 2000). Bt see In re Bridgestone/Firestone, Inc., 2001 WL 876921, at *1 (5.1,
Ind. May 11, 2001) (denying motion to remand}; Trgillo v. Bridgestone/Firestone, Inc.,
2000 WL 1690308, at *1 (N.Dx. HI. Nov. 1, 2000} (same).

W2 See HR. 2341, § 4(a)(2).

"% The Bill is opposed by the Tobacco Products Liability Project, see Inrersiare Class
Action Jurisdiction Act af 1988 and Workpiace Goods Job Growth and Competitiveness
Act of 1999: Hearing Refore the House Comm. on the Judiciary, 106th Cong. 171-80
(1999} [hereinafter Interstate Class Action Hearingl (statement of Rickard A, Davoard,
Professor of Law, Northeastern University Schoo! of Law and Chairman, Tobacce Products
{iability Project); Americans for Nonsmokers’™ Rights, see Leatter from Julia Carol and
Robin Hobart, Co-Directors, Americans for Nonsmokers® Rights. to Represenlative John
Conyers, Ranking Member, House Judiciary Committee (July 15, F998) {on file with the
House Judiciary Committee Democratic staff); the National Center for Tobacco-Free Kids,
see Letter from Matthew Mevers, Executive Viee President and Geners! Counsel, Naticnal
Center for Tobacco-Free Kids, to Representative John Conyers, Ranking Member, House
Hdiciary Cornmittee ¢July 15, 1998) (on Ble with the House Judiciary Committee Bemo-
cratic staffl; and Save Lives, Not Tobacco, a coalition that includes the American Lung
Association and the American Medical Woman's Association, see Letter from Paul G.
Billings, American Lung Association; Mickele Bloch, American Medical Women’s Asso-
ciation; Joan Mulhern, Public Citizen; & William Godshall, SmokeFree Pennsylvania to
House Judiciary Committee Member[s] (Tuly 15, 1998} (on file with the Honse Judiciary
Committee Democratic siaff); and the Coalition for Workers Health Care Funds, which
represents non-profit trast funds established jointly by labor and management to provide
medical care to approximately 30 miilion workers, retirees, and their families. See Eetter
from David Mallino, Legislative Director, Coalition for Workers Health Care Funds, 10
Represeniative John Conyers, Ranking Member, House Judiciary Commitiee (July 15,
J0O0IRY 1 FEe stk Haoskies Tadiorary Elammiitrae emorrai o ot afey
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The Campaign for Tobacco-Free Kids argued that a predecessor ver-
sion of the Bill “correspond[ed] perfectly with the industry’s litigation
strategy, and further[ed] the industry’s goal of avoiding liability” by shifting
cases to federal court, where tobacco companics prefer to litigate.™ Simi-
larly, Professor Richard Daynard has observed that allowing tobacco
companies 10 move suits into federal court “weuld have the almost-certain
effect of extinguishing all class actions against tobacco companies” be-
cause “the federal courts have been unwilling to permit individual to-
bacco victims to band together in class claims % As a Florida court has
observed, if the law bars these plaintiffs from joining together as a class,
the cost of bringing suit will be prohibitive and most will never obtain a
remedy.’® By effectively erecting this barrier, House Bill 2341 would
have blocked these suits.

The Bill would also benefit companies marketing gun products that
are dangerous and defective and have no reasonable use in self-defense.
As M. Krister Rand, the legislative director of the Violence Policy Cen-
ter, has testified, “Litigation is the only mechanism available to consum-
ers and victims of firearms violence to hold the gun industry accountable
when it acts negligently or reckiessly.”™ Several suits have succeeded in
hoiding the gun indostry accountable: a state class action brought in Texas,
for example, resolied in a $31 milion settlement against gun manufac-
turer Remington.”™ This case could easily have failed in federal court be-
cause, as the general counsel for Handgun Control has written, “federal
courts tend to be very reluctant to extend state law or apply it to new sitaa-
tions, With gun litigation, howeverf,] many cases require courts to extend
the laws, or to apply established law 10 a new situation.”"™ In cases against
the gun industry, then, House Bill 2341 would give defendants an unfair
advantage by allowing them fo transfer cases based on state law to fed-
eral court simply hecause there is minimal diversity between the plain-
tiffs and defendants.

i § etter from Matthew Meyers to Representative fohn Conyers, supra note 103, at 2,

Y5 Fnterstate Class Action Hearing, supra note 103, at 176-77 (prepared staternem of
Richard A. Daynard, Professor of Law, Nonkeastern University School of Law and Chair-
man, Tobacco Prodocts Lisbility Project) {citing Castano v. Am. Tobacce Co., 84 K3d 734
{4th Cir. 1996)).

% See Broin v, Phillip Morris Cos., 641 So. 2d 888, 80192 (Fla. Dist. C1. App, 1994).

W Protection of Lawful Commerce in Arms Act: Hearing Before the House Commitiee
on Energy and Commerce, 17th Cong. 76 (22} (preparad statement of M. Kristen Rand,
Eegislative Director, Violence Pelicy Center). The Bill is opposed by Handgun Coatrof,
see Lelter from Dennis Henigan, General Counsel, Handgun Control, to Representative
Johr Congyers, Ranking Mertber, House Judiciary Comemitiee (July 16, 1998) {on file with
House Judictary Committee Democratic staffy, and the Coalition to Stop Gun Violence.
See Letler from Mickael K. Beard, President, Coalition 1o Stop Gun Violence, to Repre-
sentative John Conyers, Ranking Member, House Judiciary Committes (July 21, 1998} {on
fle with House Judiciary Committee Democratic staff).

'8 See Garza v. Sporting Goods Properties, Inc., No. CTV. A, 5A-953-CA-108, 1996
WL 56247, at *9 (WD}, Tex. Feb, 6, 1996).

W Letter from Dennis Henigan to Representative Johm Conyers, supra note 107, at 1,
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Finally, the class action legislation would undermine a series of re-
cent suits against health maintenance organizations (“HMOs™) resulting
from their alleged fraud, over-billing, and failure to provide coverage.'"
The Bill wounld threaten suits like that of Harold Katlin, who filed a class
action in Pennsylvania state court against his HMGQG, alleging that the
HMO had failed to verify that Katlin's psychiatrist was licensed, failed to
supervise him, and, nonetheless, referred patients to him.""! The court
certificd a variety of class claims.! In general, class action suits against
HMOs have achieved greater success in state court than they have in fed-
eral counrt.!’? We should not handicap these important suits before they
have even begun by allowing defendants to bring them into federal court.

CONCLUSION

House Bill 2341 would allow defendants to remove class actions in-
volving state law issues from state courts—the forums most convenient
for the victims of wrongdoing and most familiar with the substantive law
invelved——io federal courts, where the class is less likely to be certified
and the case will take longer to resolve. This shift would seriously un-
dermine the delicate balance between federal and state courts. Just as it
would threaten to overwhelm federal courts by causing the removal of
resource-inlensive class action cases to federal district courts, so would it
increase the burdens on state courts, as class actions rejected by federal
courts metamorphosized into numerous individual state actions. It would
also block state courts from enforcing both the substantive and proce-
dural law of their states.

The proposed legislation cannot be seen as merely prohibiting na-
tionwide ¢lass actions filed in stale court, as some of its proponents sug-
gest it should be.'™ This legislation goes much further and bars state

W By effectively denying patients secess {o stade courts, House Bifl 2341 would run
counter 1o {Congress’s efforts to expand patient access 10 stale courts in other contexts, See
Smurter Health Care Partnership for American Families: Making Vederal and State Roles
in Managed Care Regidation and Liability Work for Accountable and Affordable Health
Care Coverage: Hearing Before the Subcomm. on Health of the House Comm. on Energy
and Commerce, 107th Cong. 6 (2001) (statcment of Rep. Johin D, Bingel (D-Mich. 3}

'8 Kaglin v. Tremoglie, 43 Pa. D. & C.4th 373, 374-76 (Pa. C.P. Philadeiphia County
19991

Uit at 37475,

12 Sge Bdith M. Kallas et al., Class Actions in the Healthcare Conrext, in HEALTR
Carge LITIGATION: WHAT YouU Neeb 70 KNow AFTER PEGRAM 14 (Practising Law Ensti-
ke ed., 20009 (collecting cases).

4 See e.p., Interstate Class Action Hearing, supra note 103, at 56 {stalement of Wal-
ter E. Dellinger HE, former Solicitor General, Department of Justice) (“Fhe upshot of the
legistation s therefore to allow federal coarts te exercise jurisdiction over truly interstate
class actions with significant nationwide commercial implications, while retaining exclu-
sive state court jurisdiction over more Jocal class actions that pringipally involve partics

Trom that state znd application of that state’s own laws.”) (referring to a predecessor bill to
Thragron 2111 3247
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class actions filed solely on behalf of residents of a single state, involving
only matters of that state’s law, so long as one plaintitf resides in a dif-
ferent state from one defendant—an extreme and distorted definition of
diversity that does not apply in any other legal proceeding.




